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SEATTLE, WASHI NGTON;, MARCH 18, 2005

RULI NG ONLY

TRANSCRI PT OF DI G TAL RECORDI NG
- -00000- -

THE COURT: Well, we spent quite a bit of time
on this, and | do have sone rather |engthy notes.

To start with, as | understand these facts, the
debtor filed this Chapter 7 case on Novenber 17,
2004. He schedul ed, under "C her Persona
Property," the sum of $11,756.16 and described the
money as trust funds for, first, an exenption of
$3, 615; and, second, for the enploynent of Shul kin
Hutton for postfiling defense and/or for the trustee
as the Court may direct.

On Schedule C the debtor did in fact exenpt the
$3,615. The bal ance of the funds was |listed as his
interest in the funds as an executory contract with
Shul kin Hutton. On the formrequired for the
di scl osure of conpensation, there is this statenent:
"By agreenment with the debtor, the above disclosed
fee does not include the followi ng services."

Qut of the trust funds deposited with Shul kin

Hutton, there is a reserve for defense, if
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necessary, on behalf of the debtor relating to
di scharge or disputes. And as | understand it,
postfiling, there is a discharge or dischargeability
suit that has been brought against this debtor

In the present notion the trustee is seeking a
turnover of the $8,150.16. That is the non-exenpt
portion of the funds presently held in his
attorney's trust account. |'mnot going to get into
the positions taken by the parti es.

Fromthe briefing, it appears that there are
two precedents which bear on the problem First,
there is ny unreported opinion in the 1995 case of
Col eman Associates Limted Partnership and the
reported ruling of Judge Overstreet in the 2003 case
of Advanced | magi ng Technol ogies, Inc., which is
cited as 306 BR 677.

In Advanced | nagi ng Judge Overstreet held that
the debtor's attorneys had a prepetition security
interest in the retainer funds which had been
perfected under state law. |In the Col eman
Associ ates case, | concluded that under state | aw,
the attorney's possessory lien in the client's funds
is limted by Washi ngton Rul e of Professiona
Conduct 1.14(b)(4), which requires an attorney to

deliver any funds in his or her possession which the
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client is entitled to receive to the client on the
client's demand.

Based on that, | concluded that the extent of
the attorney's lien was therefore neasured by the
anount of conpensation owed by the client at any
given tinme. | also concluded that the attorneys
hel d no prepetition |lien because the debtor owed no
fees on the petition date.

At this tinme, | conclude that ny analysis in
t he Col eman case was correct; that it applies here;
and that it disposes of the argunment that there was
a perfected prepetition security interest in the
funds for services to be rendered in the future.

Now, in his brief, the trustee points out
another interesting -- what | think is a controlling
factor; nanely, that in both Col eman and Advanced
| magi ng, those cases began as Chapter 11s in which
the debtors' attorneys had obtai ned an order
approvi ng their enpl oynent.

In those cases, the issues involved in the
retainer arose in the context of applications to
approve and pay fees for postpetition services which
had actually been rendered. The difference in the
cases is that in Coleman, the attorneys discl osed

the retainer in their application for approval of
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enpl oyment and the order approving the enpl oynent
was entered ex parte and did not reference the
retainer.

In Advance | magi ng, the order authorizing
enpl oynment specifically references the retainer and
was obtained after notice to creditors.

| think this case is different. This one
started out as a Chapter 7, not as an 11, and has
remained a 7. There is no order in this case
aut hori zi ng the enpl oynent of counsel for the debtor
whi ch deals with a retainer; nor was the retainer
agreenent approved by the Court.

| don't believe there are any reported cases
whi ch have dealt with retainers for fees in a case
filed under Chapter 7. | think it would be very
unusual for a Court to enter an order authorizing
the enpl oynent of an attorney for the debtor in a
Chapter 7.

Further, | conclude the fact that the retainer
was di sclosed here is not the equival ent of a Court
order approving a security interest in property of
the estate after notice to creditors.

| conclude that under these facts, an attenpt
to create a postfiling security interest in the

funds is a technical violation of the autonmatic
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st ay.

In short, for the reasons indicated, the
trustee's notion for a turnover will be granted.

"Il leave it up to you, M. Rigby, to prepare
and present an order. And | also want a transcript
of these oral remarks made for the record.

MR RIABY: Do | need to do any --

THE COURT: You have to prepare and present an
order.

MR RIGABY: | know. But with respect to the
transcript, we don't have a court reporter here.

Bef ore when you ordered that, it would have
happened. Do | need to do anything to make that
happen now?

THE COURT: The expert is shaking her head no.

MR, RIGBY: GCkay. The boss is -- (inaudible).

MR, SHULKIN: Your Honor, may | address the
Court a nmonent ?

THE COURT: Yeah.

MR SHULKIN: | think there's a little
confusion here. It was never intended that the
debtor woul d seek an order to be retained by the
debtor for these services. That's sonething that is
not normally done, and it wasn't intended here.

This is principally a trust relationship where a
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retai ner was paid. The agreenent between the
parties, in effect, establishes that it's held in
trust subject to the review by the Court.

So it's really not a security interest, and
it's certainly not a violation of 362. It presents
an interesting fact that probably, given the
circunstances, involving the size of it, it may or
may not require review. But it seens to nme that
this is a rather crucial issue which has nore
bearing than just this local situation.

Also, it appears to ne that the funds require
that -- or rather the situation requires that this
man does not have a honme that he owns. He's turned
over all of the stock that he had to the trustee.
He's facing an ex-w fe who has a history of
prolonged litigation which he has to defend
against. He has a good job, but it's a very linmted
job in the software industry.

So, in effect, this ruling actually deprives
himof a principal nmeans of defending a very serious
di scharge issue. And this nman has particularly been
totally honest with the Court, totally identified
all of the assets. And to characterize it as a
security interest, | think is wong. | think it has

to be looked at as a trust interest with full
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di scl osure.
Thank you.
THE COURT: kay. You're going to do an order?
MR RIABY: |[|'Il prepare the order and either
note it or circulate it, Your Honor.
Thank you.

THE COURT: kay. You're wel cone.

(THE PROCEEDI NGS IN THI S MATTER WERE

CONCLUDED. )
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CERTI FI CATE

I, Shari L. Ahearn, hereby certify that:

t he foregoi ng pages represent an accurate and
conpl ete transcription, to the best of ny ability,
fromthe digitally recorded proceedi ngs before
The Honorable U S. Bankruptcy Judge presiding in

the aforenentioned matter; and

that these pages constitute the original or a
true copy of the transcript of the digitally

recorded proceedi ngs.

Si gned and dated this 19th day of April, 2005.

by: [/s/ Shari L. Ahearn
Certified Court Reporter
CCR# 2396
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